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ADA Amendments Act of 2008

The Americans with Disabilities Act (ADA) of 1990 is a federal law that prohibits discrimination
against individuals with disabilities. Because many employers, employees, disability advocates,
and politicians concluded that the U.S. Supreme Court’s interpretations of the ADA conflicted
with Congress’ original intent in passing the law, Congress amended the law as spelled out in the
ADA Amendments Act of 2008 (ADAAA). Human resource staff and management officials should
be aware of three major changes under the ADAAA, which became effective January 1, 2009.
The ADAAA:

1) Prohibits employers and courts from considering the effects of mitigating measures, with the
exception of ordinary eyeglasses and contact lenses, when determining whether an employee
has a disability.

Hearing aids, medication, prosthetic devices, insulin taken to control diabetes, anti-seizure
medications, dialysis, anti-depressants and other measures that people may use to manage
their impairments should not be considered when evaluating impairments, regardless of the
impairments at issue or the extent to which they are corrected or controlled.

2) Expands the list of major life activities in which an employee may be limited.

This non-exhaustive list presently includes caring for oneself, performing manual tasks, seeing,
hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learning,
reading, concentrating, thinking, communicating and working.

For the first time, major life activities will also include the operation of major bodily functions,
including functions of the immune system, caring for oneself, normal cell growth, and digestive,
bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and reproductive
functions.

This list is intended merely to provide examples of major life activities and is expected to expand.
The larger list of activities is intended to encourage the courts to interpret the ADAAA more
broadly to ensure that employees who need the law’s protection will be covered by the statute.

It is important to note that, although the above activities may be considered “major life
activities,” that does not end the question for ADA purposes. The impairment at issue must
“substantially limit” one or more of these activities. The ADAAA broadened the scope of what
constitutes a major life activity. What this means is that, so long as an impairment substantially
limits a major bodily function, rather than limiting some activity undertaken by the employee, the
employee will have a disability.

Prior to this, employees who had an impairment that caused substantial problems with a bodily
system, such as heart disease, were not considered disabled unless their activities were also
(Continued on Page 2)
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ADAAA (cont’d.)

substantially limited as a result of the impairment. In essence, employees who have
impairments that do not presently rise to the level of disabilities may now find that their
impairments qualify as disabilities under the new law.

3) Broadens the “regarded as” prong of the statute’s definition of disability.

Specifically, the new statute provides that an individual is “regarded as” having a disability
if the employee establishes that she/he has been discriminated against because of an
actual or perceived physical or mental impairment, regardless of whether the individual is
being substantially limited by the impairment. The “regarded as” prong, as amended, does
not apply to persons with short-term impairment.

What is important to note about this prong of the definition of disability is that, unlike
claims regarding an actual disability or record of disability, “regarded as disabled” claims
arise solely because of the actions and perceptions of the employer. In other words, it is
the employer’s treatment of the employee that creates the “disability.” Employees who fall
under the “regarded as” prong will not be entitled to a reasonable accommodation from
their employer under the new law, but they may not be discriminated against as a result of
the perceived disability.

Generally, disability discrimination complaints filed under the ADA of 1990 will be remedied
under the provisions of that Act. Employers will be wise to consider the provisions of the
ADAAA when crafting remedies to resolve all disability discrimination complaints.

If you have any questions regarding your compliance with the ADA, as amended, please
contact Ernest G. Spratley, Assistant Director, Office of Equal Employment Services at (804)
225-2136 and/or your assigned AHRS consultant.

LTD and Separation

The Virginia Sickness and Disability Program’s Long-Term Disability (LTD) benefits, which
include LTD-W and LTD (work-related and non work-related), begin at the conclusion of a
seven calendar day waiting period (except in cases of catastrophic or major chronic health
conditions) and 125 workdays of receipt of a Short-Term Disability (STD) benefit. LTD
benefits provide employees with income replacement if they become disabled and are
unable to perform the full duties of the job without any restrictions.

It is important that agencies convey to employees that separation from state service can
occur during the transition from STD to LTD in a non-working capacity . An employee’s
return to his or her pre-disability position is not guaranteed, and agencies can recruit and
fill the pre-disability position. Access to the grievance procedure also ceases at this time.

If you have questions, please contact Keisha Dabney, VSDP Policy Analyst.
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EEOC

1. S. Equal Employment
Opportunity Commission

See the EEOC'’s
Notice Concerning the
ADAAA of 2008

here.

More information is

available here.

For additional guidance
related to LTD
participants, see
DHRM'’s Virginia
Sickness and Disability
Program Policy and
Information Guide.
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Statewide Pay Action Summary Report

There were 1,753
increases averaging
8.65% and there were
198 reductions
averaging -8.05% in
this quarter.

Workforce Planning
and the Periodical's
Pay Action Summary
data may vary within
the same reporting
period based on the
timing of data runs,
agency retraction
requests, and the
manual review and
extraction of erroneous
PMIS entries.

October—December 2008
. . # Pa Avg. %
Pay Action # Actions Adjustm{:nts Adjugtment

Promotion 198 197 13.76
Exceptional Promotion 5 5 17.02
Demotion — Voluntary 40 23 -11.33
Demotion — Disciplinary 8 8 -10.67
Demotion - Performance 2 2 -7.51
Role Change — Upward 143 104 10.11
Role Change — Lateral 55 15 5.82
Role Change — Downward 14 3 -13.37
Voluntary Transfer — Competitive 375 259 9.36
Vol. Transfer - Non-Competitive 156 27 -1.94
Temporary Pay — All Reasons 157 129 8.63
End Temporary Pay 99 99 -8.5
Competitive Salary Offer 18 18 12.35
Reassignment within Band 76 1 10.00
Apply/Adjust Special Rate 37 36 4.04
Disciplinary Pay Action 0

Non-Routine 114 83 4.12
IBA — Change in Duties Increase 165 165 7.67
IBA — New KSAs/Competencies 323 323 7.80
IBA — Retention 117 117 7.75
IBA — Internal Alignment Increase 298 298 6.68
Bonus — Change in Duties 15 15 3.92
Bonus — New KSAs/Comp. 32 32 1.33
Bonus — Retention 453 453 1.32
Bonus — Recognition, Monetary 693 693 1.04
Bonus — Recognition Non-Monetary 94 93 0.15
Bonus — Sign-On 45 45 3.19
Bonus — Recognition Leave 1435 0.00%
Bonus — Referral 86 86 0.80
Bonus — Project 1 1 2.67%
Exceptional Retention Bonus Payout 5 5 7.10%
Exceptional Retention Leave Award 7 0.00%
Sign-On Leave 5 0.00%
Overall Approximate Totals 5271 3334 4.57%
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Severance Benefits & Service Retirement

In response to several questions, we offer the following guidance pertaining to an employee who is
laid off and elects to take severance pay and regular service retirement (i.e., elects not to take the

enhanced retirement option). The transactions to be entered into PMIS are as follows:

e To enable the employee to receive the allotted number of weeks of severance pay and Please see the
healthcare benefits for one year, the employee must be placed on LWOP/Layoff (severance

only) for one year. This will not interfere with the employee’s retirement with VRS, and the archived January

employee can begin drawing the VRS benefit. Because PMIS and VRS systems are not 6, 2003 PMIS

integrated, the employee can continue healthcare for a year. broadcast message
e When the LWOP/Layoff year ends, the agency should then key the PSE115, Layoff Expired, here.

transaction. The layoff end date constitutes the effective date. The agency can include in the
agency note field remarks regarding the employee’s Service Retirement under VRS and the
effective date.

Please contact Jo Ann Stamper if you have questions.

PMIS/CIPPS Interface Reminder

There still appears to be reluctance by HR staff in some agencies to rely upon the
automated interface for PMIS/CIPPS updates. DHRM has been advised by the DOA Payroll
Operations Unit that some agencies are still providing original documentation to payroll
offices and bypassing the interface.

The following are examples of actions that may provide valid reasons for passing some

forms of documentation:

e Retroactive salary increases

e Special authorized payments not recorded in PMIS, such as overtime leave payouts or
meals

e [tems not included in the automated interface, such as CARS coding changing

However, all transactions recorded in PMIS and built into the automated update should not

require an exchange of documentation. Please contact your assigned human resource

management consultant if you are experiencing problems with the automated interface .

Personnel Records and Transactions History

Many agency HR staff think that DHRM maintains archived PMIS records on all employees. We’ve

received questions from employees who have transferred between agencies and were directed by

both their current and former agency HR offices to contact DHRM for pre-1997 transactional history

that is missing from personnel records. View the Library of
Virginia’s PMIS

We would like to impress upon agency HR staff the importance of keeping personnel records records retention

intact and ensuring that files are appropriately transferred when employees move to other

agencies. We recognize that problems will remain for employees who leave state service and later

return after records retention schedules have been met and records may have been

destroyed. Often the employee's new agency never requests the old file or the old file no longer

exists. For old records, agencies may contact DHRM to see if information exists on microfilm.

policy here.
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Re-Op Pool Reminder

In the April 2008 AHRS Periodical, DHRM advised agencies that the Re-employment
Opportunities (Re-Op) Pool should be used for employees on Leave without Pay-Layoff. X .
Since a number of agencies are currently experiencing layoffs, we would like to remind you Refer to the April 2008
that this resource is available for hiring managers to review to identify potential candidates AHRS Periodical article
for open positions. here.

Please contact Pat Waller if you have questions about the Re-Op Pool.

FMLA Policy Under Revision

Policy 4.20, Family and Medical Leave, is currently under revision to incorporate the revised

final regulations. The revised policy will be available soon. In the interim, you may wish to

review information available on the Department of Labor’s Web site. “
Please contact Mike Pote, HR Management Consultant for Policy, or your assigned AHRS 1.5, Whage and Hour Division
consultant if you need more immediate assistance with the revised regulations.

Southeastern Salary Conference Survey Data

Several agencies have expressed an interest in providing Southeastern Salary Conference
(SESC) survey data to consultants who have been contracted for compensation studies.

Log on, or request
Although DHRM supports permitting consultants to consider SESC information in their
agency studies, we oppose their getting the information and using it in their general
business activities. The SESC information belongs to the Conference, not to the Reference Data site
Commonwealth, which is why we have it on a secure website. here.

access, to the Salary

If agencies are going to permit consultants to view the SESC data, please have them sign a
statement indicating that they will not retain the information in their files, sell the
information to anyone as separate information or combined or summarized with other
information, or use it for any purpose other than the study they are doing for the agency.

Page 5


mailto:patricia.waller@dhrm.virginia.gov�
http://www.dhrm.virginia.gov/publications/ahrs/april08/employment.htm�
http://web1.dhrm.virginia.gov/itech�
http://www.dhrm.virginia.gov/hrpolicy/policy/pol4_20FMLA.pdf�
http://www.dol.gov/esa/whd/fmla/finalrule.htm�
mailto:mike.pote@dhrm.virginia.gov�

-
I-9 Updates

New I-9 Form Required February 2, 2009

The I-9 form (current version dated 6/5/07) is being revised to accommodate changes in
the Department of Homeland Security’s (DHS) rules enhancing security of the employment
authorization verification process. The following are the most significant changes:

e All documents presented for verification must be unexpired;

e  Certain items from List A will no longer be accepted
O Form |-688, Temporary Resident Card,
O Form |-688A, Employment Authorization Card, and
¢ Form |-688B, Employment Authorization Card
(These documents are no longer issued by DHS.) on the USCIS website

For more information,

review the news release

e Two documents will be added to List A:
0 Temporary I-551 printed on a machine-readable immigrant visa (as well as
a foreign passport with a temporary I-651 stamp), and
O Valid passport for citizens of the Federated States of Micronesia (FSM)
and the Republic of the Marshall Islands (RMI) with Form 1-94 or Form |-
94A indicating nonimmigrant admission under the Compact of Free
Association Between the United States and the FSM or RMI

Copies of the revised I-9 form will be available in the near future and can be downloaded
from U.S. Citizenship and Immigration Services. Paper copies of Form |-9 can be ordered by
calling the USCIS toll-free forms line at 1-800-870-3676 or the National Customer Service
Center toll-free at 1-800-375-5283. The Handbook for Employers, Instructions for
Completing the Form I-9 (M-274) is also being revised to reflect these changes.

The new form and changes in acceptable documentation must be used for new hires (hired
on and after February 2, 2009) and to re-verify current employees who have temporary
work authorization when that authorization expires (on and after February 2, 2009).

Delay in Effective Date of Federal Acquisition Regulation Policy Requiring
Federal Contractors to Use E-Verify System

The effective date of the federal policy requiring federal contractors to use the E-Verify
System has been delayed. Federal contracting officers will begin inserting the new E- o
verify clause into federal contracts and solicitations on February 20, 2009. 3 erl y
Refer to the July, 2008
AHRS Periodical for

background information
on E-Verify.
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Department of Human Resource Management
Office of Agency Human Resource Services
101 N 14th Street

Richmond, VA 23219

Phone: 804-225-2131

Fax: 804-371-7401

E-mail: compensation@dhrm.virginia.gov or
policy@dhrm.virginia.gov

Our goal is to provide practical information that supports human
resource objectives across the Commonwealth and to encourage
innovative strategies in the management and delivery of agency
services.

To tell us what you would like to see featured in upcoming issues,
contact us using the information on the left-hand side of this page.
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